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TWO REPRESENTATIVES OF THE GROTIAN SCHOOL 

The growth of international law, both in precision and in scope, has 
been one of the marked features of the general development of law in 
the nineteenth century. It is true that even at the present day the 
reproach is often cast upon international law that its content is un- 
settled, its authority vague, and its method unscientific. But one has 
only to compare the standard text-books of the present day with the 
treatises that were quoted as authorities in the beginning of the nine- 
teenth century to realize the great progress which has been made towards 
the establishment of international law upon a truly scientific basis. It 
cannot fairly be expected that international law should have as yet 
attained, or shall in the near future attain, the precision and definite- 
ness of municipal law. The last decade of the century did indeed wit- 
ness the first sitting of an international legislative body in the form of a 
conference at The Hague, which enacted what may be called interna- 
tional statutory law. But apart from the fact that this body was com- 
posed of the representatives of independent, not of federal, states, and 
therefore its rulings could not be final, the subject-matter with which it 
dealt was in many cases not such as would admit of definition and 
analysis after the methods of municipal law. The states composing 
the family of nations present differences of physical, mental and moral 
characteristics far more marked than those exhibited by the individuals 
within a given state, and it is but natural therefore that it should be 
correspondingly difficult to codify in a precise and scientific manner the 
rules governing their mutual relations. But while the difficulties attend- 
ing the codification of international law cannot be denied, there is reason 
to believe that the growth of international law during the twentieth 
century will proceed towards its appointed goal as steadily as it has done 
during the nineteenth century. 

Side by side with the increase of definiteness in the rules embodying 
the practice of nations, there went a development in the theories con- 
cerning the nature and character of the rules of international law. Gro- 
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tius had drawn the distinction in 1625 between the natural law of na- 
tions and the voluntary law of nations. This distinction formed the 
very basis of his system, and from its adoption by the majority of the 
writers of the seventeenth and eighteenth centuries arose what has been 
called the Grotian school of writers. The system inaugurated by Gro- 
tius recognized the moral authority of the natural law over the existing 
practices of nations, and was to that extent purely deductive in charac- 
ter; but at the same time it was ready to infer from the universality of 
certain accepted customs, a proof of their conformity with the natural 
law, and was to that extent inductive in character. 

In contrast with the Grotian school of writers, a school of which 
Pufendorf may be regarded as the leader laid chief stress upon the de- 
ductive elements of international law, regarding the law which results 
from the actual practice of nations as possessed of no authority what- 
ever. On the other hand, another school, which has been given the 
name of the Positivist school, attached little or no weight to the natural 
law as a source of international law, but turned to the treaties and cus- 
toms of nations as embodying the effective positive rules of international 
law. The Naturalist school of Pufendorf had, except for the publication 
of Lorimer's volumes on the Institutes of the Law of Nations in 1883- 
1884, practically ceased to assert itself during the nineteenth century, 
while the doctrines of the Positivist school came more and more into 
favor through the influence of such important works as those of Heffter, 
Phillimore and Hall. The Grotian school held its ground quite steadily, 
and while it had fewer adherents in Great Britain and Germany, it 
claimed the majority of the prominent French and Italian writers. 

In 1894 appeared two important French treatises which are fairly 

representative of that recent school of writers who, while seeking to be 

practical in their treatment of international relations, at the same time 

do not lose sight of the theoretical principles underlying the rules of 

international law. Both of these treatises have recently appeared in 

new editions, 1 and although they differ somewhat in their estimate of 

1 Manuel de Droit International Public, par Henry Bonfils, Sixieme fidition, Revue 
et mise an courant par Paul Fauchille. Paris: Arthur Rosseau. 1912. pp. viii, 1121. 
Cours de Droit International Public, par Prantz Despagnet, Quatrieme fidition, 
Completement Revue, Augmented et mise au courant par Ch. de Boeck. Paris: 
Larose et Tenin. 1910. pp. vi, 1430. 
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the nature of international law, their general method and scope are 
sufficiently the same to make it possible to examine them side by side 
after a parallel method of criticism. 

In order to determine what he calls the "basis of international law," 
Bonfils lays down the propositions that international law is rooted 
deeply and strongly in human nature itself, in the instinct and need 
which man has for progress and for the society of his fellows, and that 
the creative cause of international law is therefore to be found in the 
international community of organized states, while the occasional (ac- 
cidental) cause is to be found in important historical facts, in the pro- 
gressive development of civilization. After a discussion of the manner 
in which a sense of community of interests has grown up between states, 
Bonfils defines international law as "the law of a union desired and 
recognized by states, which maintain relations with other states in the 
interest of morality and justice, which consider these relations as indis- 
pensable to the needs of civilization, which recognize them as an integral 
part of a general order which the prosperity of humanity imposes upon 
them." 2 In conformity with this definition Bonfils asserts, with a 
reference to Holtzendorf, that the idea of international law supposes 
the concurrence of three elements: The coexistence of several autono- 
mous states; the fact that these autonomous states maintain systematic 
and permanent relations with one another; and the agreement of these 
states to recognize one another as subjects of international law within 
the limits of their community. 3 

Having laid the basis of international law upon this a priori founda- 
tion, Bonfils accepts the definition of international law adopted by 
Grotius as being "at once the most simple, concise and exact." 4 Theo- 
retical or natural international law consists of certain fundamental prin- 
ciples which human reason deduces by a necessary and logical process 
from the existence of a community of independent states. These prin- 
ciples are entirely independent of custom, and the obligations which 
they impose are negative rather than positive in character, consisting 
chiefly in the duty of a state not to violate the liberty, independence 
and honor of other states. 

In contrast with theoretical or natural international law, there is posi- 
2 Op. cit. 5. 3 Ibid, 7. 4 Ibid, 14. 
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five international law, which consists in certain accidental, variable and 
secondary rights and duties established by international custom or by 
treaties and conventions. Now it often happens that, owing to the 
selfishness and evil passions of states, the rules of positive international 
law are in conflict with the principles of theoretical international law. 
Positive international law is accordingly in a state of permanent evolu- 
tion during the course of which theoretical international law furnishes 
the criterion or standard by which the rules of positive law are to be 
judged, and at the same time offers the means whereby gaps in the posi- 
tive law may be filled up and improvements in it be prepared. The 
author thus ranges himself among the followers of Grotius, who con- 
stitute what he calls the Eclectic school of international law. This school 
offers a compromise between the extreme views of the Positivist school, 
on the one hand, and the school of Natural Law, on the other. It ac- 
cepts the facts of international life as embodied in usage and treaties 
and subjects them to the test of analysis and criticism according to the 
principles of theoretical international law. 

In contrast with the method of determining the basis of international 
law adopted by Bonfils, Despagnet looks first to the facts and then to 
the theories underlying them. He recognizes that a law between states 
is a necessary result of the relations which states by their very nature are 
inevitably led to maintain with one another; but instead of deducing 
certain abstract principles from that relationship, he turns first to the 
actual rules governing international relations and finds in the fact of 
their existence the implied consent of nations to abide by those rules. 
It is this consent, this voluntary adherence of states to the rules under 
which they live which constitutes the foundation of international law 
and gives to it a positive character. 5 Despagnet thus formally rejects 
the system of Grotius, Wolff and Vattel, which he denominates as an 
a priori and theoretical system built up without attention being first 
given to the rules actually observed. Theoretical international law 
being, he says, "historically subsequent to positive international law, 
it must be regarded not as a purely rational and a priori conception, 
but as the criterion of positive law already in existence." 6 "The true 
method," he continues, "is to observe the facts, that is to say, inter- 
6 Op. cit. 48-49. 6 Ibid, 51. 



42 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 

national relations and the manner in which they have been regulated in 
the course of their historical evolution, which leads us to a knowledge 
of positive international law; then, by a process of scientific synthesis, 
to select the relations which appear to be sufficiently permanent and 
universal, so as to arrive at the formulation of laws expressing those 
relations." So far Despagnet would seem to belong rather to the Pos- 
itivist than to the Grotian school. But there is a further step to be 
taken. Positive international law must be tested by a standard em- 
bodying the principles of theoretical international law. "Finally," 
says Despagnet, "and this constitutes the art of the international jurist, 
by the criticism of the results obtained in the positive law already in 
force and by the union of the general laws of international relations we 
may come to create particular institutions or rules of a character tend- 
ing to produce better results from the point of view of the interests of 
states." 7 

It will be seen, therefore, that both Bonfils and Despagnet, in spite 
of the difference in their points of approach, recognize clearly the dis- 
tinction between the rules actually in force between nations and the rules 
which should be in force between nations; between the law that is and 
the higher law to which it is desirable that the practice of nations should 
conform. Just what are the precepts of that law, neither has under- 
taken to determine. Nor is the determination possible except in a very 
general way. Bonfils, arguing a priori, refers us to the principles of the 
law of nature, and while it may be difficult to find an agreement as to 
the proper application of those principles, there are at least certain 
general conceptions of international right and wrong upon which all men 
are agreed. Despagnet, arguing a posteriori, proposes that an abstrac- 
tion be made from the historical facts of international life, the result of 
which will be to furnish us with principles of international conduct. In 
either case we are brought back to a standard of international morality 
consisting of those abstract rules of justice which have been consistently 
proclaimed in principle by the consensus of the civilized world. 

Both Bonfils and Despagnet agree in holding that international law is 
true law. Bonfils states clearly and forcibly the three objections brought 
by writers of the school of Heffter, Bentham and Austin: "Law, it has 

7 Op. tit. 51. 
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been said, supposes an organized supreme power which gives it life and 
which implies the coexistence of three authorities: A legislator, whose 
duty it is to formulate rules of law; & judge, whose duty it is to apply 
those rules to various individual cases; a police body, whose duty it is 
to execute the decisions rendered. Now, it is further asserted, no or- 
ganization of this or of a similar kind exists between independent and 
sovereign states." In brief, there is "no code, no court, no police." 8 

In answer to the first of these objections Bonfils points out the dis- 
tinction which must be made between the terms droit and loi, between 
what may be described in English as the unwritten or customary law 
and the statute law. It is undeniable that if law be limited to statute 
law, the so-called international law is not true law. But this would be 
to overlook the part which custom has played in the formation of writ- 
ten law; for custom is not only the chief source of national codes, but 
still constitutes in many countries a part of municipal law. In like 
manner Despagnet remarks that municipal law during many centuries 
of its early existence was generally customary; and he points out that 
the constitutional law of many countries, which is thoroughly positive, 
often consists merely of ancient traditions. 

In answer to the second objection, that there is no court competent 
to give decisions in matters relating to international law, Bonfils shows 
that law is anterior to judicial decision, which presupposes it, and hence 
can not be an essential condition of it. Moreover, in many cases the 
rules of international law receive incidental application and interpreta- 
tion in the decisions of municipal tribunals and particularly in the de- 
cisions of prize courts. Similarly, Despagnet points out that the ab- 
sence of a judiciary merely proves that international law is in a state of 
imperfection, that it is passing through an early stage of its evolution, 
a stage through which municipal law itself passed without there being 
any doubt as to its positive character. 

In answer to the third objection, that there is no organized public 
power to enforce respect for international law, Bonfils lays stress upon 
the moral sanction which brings its pressure to bear against violations 
of international law. " The attitude," he says, " of other states, the good 
offices of friendly powers, the official declarations of the diplomatic 

*Op.cit. 10, 11. 
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body, the threats of powerful states, the verdict of public opinion pro- 
nounce upon the justice or injustice of claims made or acts performed." 9 
In support of this Bonfils cites the coalitions of neutral states in 1780 
and 1800, which forced Great Britain to withdraw her excessive claims, 
and the conduct of Germany in the Schnaebele" incident of 1887, as in- 
stances of the pressure of moral sanctions, the one of fear, the other of 
respect for public opinion; but it must be noted that Bonfils expressly 
repudiates the idea of war as a juridical sanction of international law. 
On the same point Despagnet shows that the sanction of public au- 
thority did not exist in the early stages of municipal law, and that while 
the sanction of international law may not be definite and organized, it 
is to be found "in the ordinary consequences of acts done in violation of 
the rules * * * of international law." These consequences may not 
appear immediately, but they are none the less certain to follow. "If 
we regard," he says, "the current of events taken as a whole and by 
long periods, we are struck with the evident harmony which exists be- 
tween the respect for international law shown by nations and their 
prosperity, between their sins and the evils that have come upon them" ; 
and he cites the answer made by von Ranke to the question addressed 
by Thiers to Germany after the fall of the Second Empire : " Upon whom 
are you making war? " " Upon Louis XIV." 10 In the words of Schiller, 
Despagnet tells us that "the history of the world is the world's court of 
judgment," and one is reminded of the words of the Latin poet: 

" Raro antecedentem scelestum 
Deseruit Poena pede claudo " 

Retribution, though lame of foot, rarely abandons pursuit of the fugitive 
criminal. 

Both of the treatises before us are so comprehensive in their scope 
and are so elaborate in their treatment of specific questions, and offer 
such a wealth of illustration upon the subject under discussion, that 
it is impossible to criticise them in detail. Perhaps an idea may best 
be had of their method in the treatment of practical questions of inter- 
national law if we study the attitude of the two authors upon disputed 
questions towards which French writers have to some extent a national 
9 Op. cit. 12. 10 Op. cit. 45-46. 
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tradition to follow, and with regard to which the French Government 
took a definite stand at the Hague Conference of 1907 and at the London 
Naval Conference of 1908-09. 

It has always been a disputed question with writers of international 
law whether hostilities may be begun without the necessity of a formal 
declaration of war on the part of the belligerent states. All parties are 
agreed that it would be a violation of good faith between nations — and 
the principle of good faith is a recognized rule of international law — if 
a state were to deliver an attack upon its neighbor before the dispute 
between them had reached a more or less acute stage; but they are not 
in accord as to whether formal notice to the enemy must be given before 
the first blow can be struck. The school of the Grotian tradition has 
insisted upon one form or another of a declaration, and that in spite of 
the fact that the practice of nations during the eighteenth century, and 
the greater part of the nineteenth has been to the contrary. Bonfils 
treats the subject fully but somewhat inconclusively. He first argues 
a priori and offers as the chief reason for the necessity of a declaration 
the fact that "the peaceful relations existing between states make it 
necessary for them to warn one another that the state of peace has ceased 
to exist," that is to say, mutual confidence would be destroyed if hos- 
tilities could be begun without notice. 11 But this abstract argument is 
sufficiently answered by the fact that the strained relations existing 
between two states prior to war are in themselves a warning of danger 
ahead. A further argument that without a declaration of war the law 
of peace would still be in force and the troops of an invading army might 
be treated as bandits is too theoretical to call for comment. But in a 
later section Bonfils observes that "it is no longer considered indispensa- 
ble to address the declaration directly to the government of the enemy 
state," and that " the form of the declaration is of little importance; what 
is of importance is the notice and statement of intention, and the precise 
determination of the date of the commencement of the state of war, 
since that state entails specific obligations upon the belligerents." 12 
Does this imply or not imply that notice must be given to the enemy? 

Despagnet's treatment is more satisfactory, but even he leaves us in 
doubt as to the precise point at issue. He argues that a preliminary 
" Op. cit. 682. 12 Ibid, 686-687. 
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notice before engaging in hostilities is required of a state in reason and 
equity in order to give an opportunity for a friendly settlement, in order 
to avoid the distrust in international relations .which the possibility of 
an unexpected attack might give rise to, and in order to fix the precise 
moment when the rights and duties which a state of war imposes upon 
belligerents and neutrals come into effect. 13 These are admitted proposi- 
tions. He then states that no formal procedure is necessary in declaring 
war, and that it is sufficient if war results from an explicit act, which 
may be found in a direct notice to the foreign government, or in the pub- 
lication of a manifesto or in the presentation of an ultimatum. Despag- 
net vigorously combats the British and American doctrine that a formal 
declaration of war is unnecessary because the date of the commencement 
of hostilities is marked by the first act of aggression, holding that this 
doctrine authorizes attacks by surprise and creates a situation of dis- 
trust in international relations. 

Both authors show a tendency to rely too much upon abstract reason- 
ing and both seem to miss the practical points at issue. The object de- 
sired is that neither party to a war shall take the other by surprise, and 
if this duty of good faith be observed it is of little consequence whether 
the date of the opening of hostilities be marked by a formal declaration 
or manifesto or by the commission of a hostile act. Hall, who always 
keeps in touch with facts, argues convincingly that "no forms [of notice] 
give security against disloyal conduct, and that when no disloyalty 
occurs states always sufficiently well know when they stand on the 
brink of war." u At the Second Hague Conference an agreement was 
reached that hostilities must not commence between the contracting 
parties "without a previous and unequivocal warning, which shall take 
the form either of a declaration of war, giving reasons, or of an ultima- 
tum with a conditional declaration of war." An effort was made to 
secure the adoption of a provision that hostilities should not commence 
until a definite period has elapsed after the declaration or conditional 
ultimatum has been issued; but it was thought that this provision would 
be an obstacle to military strategy, and the amendment was defeated. 
It is still possible, therefore, for one state to take another by surprise by 
issuing an unexpected ultimatum and following it up by an attack. But 
13 Op. ctt. 812. " International Law, 6th ed. 
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the possibility is somewhat remote. As Lawrence well observes, " neither 
states nor individuals can afford to stand before the world as open and 
unabashed villains. They assume a virtue if they have it not; and in the 
particular matter now before us the assumption of virtue means clothing 
unreasonable demands in diplomatic language and going through some 
sort of discussion upon them, that is to say, the very notice to the other 
side of its danger which it is the object of the Hague regulation to se- 
cure." 15 

Both authors treat in an admirable way the much disputed question 
of the character of contraband of war. Bonfils defines the subject with 
his usual analytical skill and shows, first, the provisions of treaties be- 
tween separate states, next, the legislation of individual states, and then 
the doctrines of international jurists. He accepts, in contradistinction 
to the majority of French publicists, the British and American doctrine 
of absolute and conditional contraband, as well as the doctrine of " con- 
tinuous voyage." 16 Despagnet, on the other hand, after a like careful 
analysis of practice and doctrine, distinctly rejects the idea of relative 
or conditional contraband, and considers the position taken by Great 
Britain and the United States on this point as violating the fundamental 
principles of neutrality. The point of view of Great Britain, he says, 
is that of a belligerent looking primarily to the protection of a belliger- 
ent's interests, whereas the proper point of view should be that of the 
neutral state whose commercial interests are not to be interfered with 
so long as it does not participate in hostilities by furnishing to a belliger- 
ent objects the very nature of which indicates that they are to be used in 
war. Despagnet likewise repudiates the doctrine of "continuous voy- 
age" as tending to destroy the liberty of the seas by conferring upon 
belligerent states the right to paralyze the commerce of neutrals by con- 
demning vessels upon mere suspicions. 17 The Declaration of London 
[Articles 30, 35] accepts the doctrine of "continuous voyage" with re- 
spect to absolute contraband and rejects the doctrine when applied to 
conditional contraband. Despagnet characterizes this compromise as 
unreasonable and unjust, although he says that "when one considers 

15 International Problems and Hague Conferences, 89. 
» Op. tit. 994-1012. 
17 Op. tit. 1255-1274. 
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that this compromise was imposed upon the plenipotentiaries at London 
by hard necessity, it is intelligible." 

On the law of blockade Bonfils and Despagnet both follow the French 
rule that a general notification, through diplomatic channels, of the es- 
tablishment of a blockade does not render a ship liable to capture for 
breach of blockade unless the general notification be supplemented by 
a special notification made on the spot by an official of the blockading 
fleet. Bonfils argues in favor of the necessity of a special notification 
on the ground that "this notification is the sole method, which is at 
once certain and not arbitrary, of proving a knowledge of the blockade 
on the part of the neutral." 18 Despagnet justifies it because of certain 
theoretical inconsistences which he finds involved in general notifications, 
and because of practical difficulties in the enforcement of them. 19 Both 
authors seem to overlook the point that the French doctrine makes it 
possible for a neutral ship to make a first attempt to break the blockade 
without liability to capture. If a special notification were necessary in 
every case, a much larger blockading fleet would be needed than is re- 
quired where neutral ships, having been warned of the blockade by a 
general notification, are restrained by fear from attempting a breach 
of the blockade. The objections raised by Bonfils and Despagnet seem 
inconsiderable, provided the general notification is supplemented by a 
special one in cases where the former cannot fairly be held to have come 
to the knowledge of the neutral ship. It is the abuse of the British and 
American doctrine in the interest of belligerents, not the proper applica- 
tion of it, which is at the bottom of the French rule. The Declaration of 
London [Art. 17] offers a compromise in the form of a provision that 
"neutral vessels may not be captured for breach of blockade except 
within the area of operations of the war-ships detailed to render the 
blockade effective." Thus neutral ships lose the opportunity to test 
the effectiveness of a blockade, while belligerents (British and American) 
abandon their claim to seize ships at any point on their intended voyage 
to a blockaded port. 

The question of the desirableness of making private property of the 
enemy immune from capture upon the high seas offers an instance of the 
abmirable manner in which Bonfils and Despagnet deal with proposed 
18 Op. cit. 1059. 19 Op.dt. 1009. 
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reforms in the rules of international law. Bonfils first gives an excellent 
historical sketch of the practice of nations, showing that the right of 
capture has been regularly exercised, except when voluntarily aban- 
doned, as it was by Austria, Prussia and Italy in 1866. He then cites a 
list of resolutions either offered in legislative bodies or taken by com- 
mercial associations in favor of the abolition of the right of capture, 
showing to that extent the attitude of public opinion upon the subject. 
This is followed by a careful study of the opinions of statesmen and 
international jurists. British and American writers for the most part 
defend the practice, while German and Italian writers condemn it. 
French writers are to be found on both sides, the majority however being 
against the practice. After an array of arguments on both sides, Bonfils 
declares himself in favor of a modified form of the right of capture, ac- 
cording to which private enemy vessels would be subject to the rule 
governing private enemy property on land, namely, that they might be 
captured by way of requisition, subject to payment at the end of the war. 
The absolute inviolability of private property he considers "visionary 
and impracticable, in that it does not take into account the object and 
necessities of war." 20 

Despagnet furnishes a similar though briefer historical sketch, fol- 
lowed by an excellent resume" of the discussion of the subject at the 
Second Hague Conference, which he concludes by observing that, al- 
though an agreement was not reached, the discussions "leave the im- 
pression that a future understanding upon the subject is in no way 
impossible." 21 In a succeeding section he justifies the proposed inviola- 
bility of private property at sea by appealing to the well known but none 
the less convincing argument that war is a relation between state and 
state, and that the recognition of this principle contained in the exemp- 
tion from capture of private property on land should logically be ex- 
tended to the exemption of private property at sea. In answer to the 
objection of the advocates of the right of capture, that enemy commerce 
by sea is an element in the resources of the country, the destruction of 
which would tend to bring the war to a close, Despagnet asserts that 
"it is impossible to cite a single war in which resistance to the enemy 
has been actually overcome in consequence of the losses inflicted upon 
20 Op. cit. 866. 21 Ibid, 1071. 
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its merchant marine; in those wars in which the captures of commercial 
vessels have been most numerous, it has always been strictly military 
acts, victories over the land or naval forces of the enemy, which have 
brought about this result." 22 

It will be seen from the above illustrations that both authors are in 
touch at once with practice and theory, with historical fact and abstract 
principle, and that they are both not content with merely stating the 
law but are ready to criticize it when it appears to them to be based 
upon principles not consistent with international morality. In this re- 
spect the two treatises would, if translated, be a valuable addition to 
English and American text-books, which are generally more concerned 
with practice than with theory. The editors of the revised editions of 
the two treatises, M. Paul Fauchille for Bonfils and M. Ch. de Boeck 
for Despagnet, by the addition of valuable supplemental matter dealing 
with the results of the Second Hague Conference and the Declaration 
of London, have brought both works fully abreast of the times. 

Charles G. Fenwick. 
22 Op. tit. 1072. 



